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EDITORIAL NOTES. 


The spectacle of the formation of new governments in various 
quarters of the world is one which appears to have characterized the year 
preceding the opening of the new century. In Porto Rico, the Hawaiian 
Islands, Philippines, and, it may almost be said, in China, new species of 
governments are being put forward, and the first year of the century, it 
is to be hoped, will see many of the crudities of beginnings in govern- 
ments, which are to vary so much from what long has been, put into good 
running shape. And, while these changes are going on in the smaller 
countries of the world, the great colonies in the Southern Seas have 
become a vast federation, the influence of which, in the future, cannot 
now be foreseen. Australia is actually as large in area as the United 
States, outside of Alaska; its size has been likened to fifteen republics of 
the size of France, or eighteen kingdoms of the dimensions of Spain. It 
has almost one-fourth of the gold supply of the world, and there appears 
to be no reason why there should not be, not only a new, but a great 
nation of our own Anglo-Saxon race under the light of the Southern 
Cross. The form of government adopted for the Australian states appears 
to be as follows: A governor-general is to be appointed by the Queen, 
and is to have a salary of $50,000 a year. A federal executive council is 
to be chosen by him from the states originally forming the union. Pro- 
vision is made for the accession of colonies not now joining, it being 
expected that New Zealand and, possibly, other adjacent islands belonging 
to England may comein. The governor-general is to summon the federal 
Parliament within six months of the date of the establishment of the 
commonwealth, and there must be a session each year. The Parliament 
is to consist of the Queen, a Senate and a House of Representatives—the 
senators elected for six years, half of them retiring in rotation every 
three years. There are to be six senators for each state. The repre- 
sentatives are to be elected on a population basis, no state to have less 
than five, and the House is to be twice as numerous, as far as is prac- 
ticable, as the Senate. The members are to be paid $2,000 a year. The 
House is to continue for three years, but to be subject to dissolution. 
Federal ministers must be members either of the House or the Senate. 
Money bills must originate in the House. The Senate may suggest 
amendments, but the power of the purse rests with the House. In other 
matters the powers of the two Houses are much the same. Should the 
Senate refuse assent to a bill twice proposed by the House, both Houses 
are dissolved; if thereafter the Senate again withholds assent, there is to 
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be a joint meeting of the two Houses, and an absolute majority determines 
the issue. The bill defines the powers committed to the federal Parlia- 
ment. What is not defined is, therefore, a matter of internal state 


government. 





In 1830 the population of the whole of Australia was, we believe, only 
about forty thousand. It was a penal colony and, of course, this retarded 
its progress even long after it had ceased to be the charnal house for the 
bad people of England. But, according to the most recent census, the 
new commonwealth, to be composed of Tasmania, New South Wales, 
Victoria, Queensland and the two Australias, amounts to about 3,700,000. 
This new commonwealth, already producing nearly one-half of all the 
wool of the world and about one-fourth of all the gold annually mined, 
with fruit, cattle and cereals in abundance, must be destined, some day, 
to become a world power to be reckoned with, in at least all matters 
concerning that quarter of the globe. The motto of the new federation 
is, “Advance, Australia,” and is a fine one. 


The speech delivered on December 18 and 19 by Attorney-General 
Griggs before the Supreme court of the United States, upon the question 
of the part the constitution of our country plays as a vital instrument in 
governing newly-acquired territory, conquered by force of arms, and not 
organized into states, or even territories, did full justice to the well- 
known rhetorical powers, incisive logic and, at times, lofty eloquence, of 
that now distinguished lawyer. The “New York Tribune,” in referring 
to the conclusion of his address, says: “In a remarkable burst of oratory 
Attorney-General Griggs spoke the last word in the Supreme court this 
afternoon in defense of the Government’s interpretation of its powers to 
deal with the islands acquired from Spain as ‘outlying territory belonging 
to the United States.’ For nearly four hours the Attorney-General had 
held the attention of the court and the crowded chamber. In all this 
time there was no somnolence on the Bench or listlessness in the 
audience, made up, in large part, of some of the most distinguished men 
in America. His reasoning was close, concise and comprehensive. 
When he finished speaking and Chief Justice Fuller announced the 
adjournment of the court until to-morrow there was a rush of lawyers 
and laymen to grasp the hand of the Attorney-General in congratulation 
of what is declared, by capable iudges, to have been one of the greatest 
pieces of forensic oratory delivered in the National capital in modern 
times.”” Without question the argument of the Attorney-General was the 
most clear in reasoning and forceful of any delivered in the particular 
case in hand, which was that of the operation of the tariff laws of the 
United States over Porto Rico. One of his strongest points, delivered 
in impassioned tones, which rang through the chamber and out into the 
corridors, concluded in this manner: “Why should this Government be 
considered to have less freedom of action in this matter than other 
nations? What clause of the Constitution so compels? Why are we so 

tied and bound that we are never to secure the fruits of victory, never to 
acquire an island of the sea, a belt across the isthmus, a station for a naval 
base, unless at the cost of admitting those inhabiting the soil to full rights 
as citizens of the United States, whether they be cannibals or savages, 
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granting them the glorious potentiality of being a part of the people of 
the United States? Did our forefathers hamper us like that? If so, this 
Constitution is as misshapen as Richard the Hunchback: ‘Sent into this 
world before his time, scarce half made up, and that so lamely and unfash- 


9 99 


ionable that nations laugh at us as we halt by. 


Speaking of the Attorney-General reminds us that a good deal of 
interest has been had in some quarters concerning his recommendation 
to the President that a sentence of death, passed upon an Alaskan 
Indian, who a year ago, with ten Indian companions, murdered Burt 
Horton and Florence Horton, a young bride and bridegroom, who were 
on a vacation trip near Skaguay, Alaska, should be changed to imprison- 
ment for life. It seems that Hansen, the murderer, had the reputation of 
being one of the worst characters in Alaska. Sometime after the murder, 
when, in fact, it seems to have been unknown, Hansen was converted to 
Christianity through the Salvation Army. Becoming penitent he told 
the captain of the Salvationists of the murder he and his ten companions 
had committed, and further told the story to the deputy United States 
marshal. Subsequently he conducted the marshal, with a posse, to the 
spot where the bodies were buried, and where they were found under nine 
or ten feet of snow. ‘The eleven men were indicted and six convicted and 
sentenced to long terms of imprisonment. All except Hansen used every 
endeavor to escape conviction, but Hansen declared that he wished to be 
put to death. The trial judge, in his statement of the case to the Attorney- 
General, said: “His entire conduct during the trial of the other individuals 
convinced me of the honesty of his confession and the purity of the motives 
that induced it. That he was moved by a high religious fervor there can 
be no doubt. At the iast act of the drama, when IJ reluctantly passed sen- 
tence of death upon him, in answer to the usual question why sentence 
should not be pronounced, etc., he answered with undaunted heroism, a 
benignant smile on his face, “My brother, I have done my duty; now you 
do yours.’ Such rare fortitude I have never before witnessed.” In clos- 
ing his recommendation for a commutation, the Attorney-General says: 
“Hansen was an unenlightened, unchristianized savage. As soon as his 
conscience had been enlightened by the teachings of a religious society, 
with a rare devotion to the standard of duty raised up in his heart, he made 
immediate disclosure and confession of his crime and submitted himself 
to the law. This case is one of exceptional circumstances. I think his 
sentence can wisely be commuted to imprisonment for life and I recom- 
mend that that action be taken.” We think the recommendation of the 
Attorney-General to be wholly right. When an unenlightened Indian, 
through the influence of Christianity, can draw himself up to such a high 
level of manliness as this statement of the facts clearly shows, we see no 
reason why the men who were at least nearly equally guilty with him 
should receive only imprisonment for punishment, while he should swing 
upon the gallows. 


Mr. Justice Fort recently made an address before the New England 
Society, at the Oranges, on a theme which is evidently close to his heart, 
namely, on “The Treatment of Crimes in New Jersey and the Reforms 
Most Needed in Our Penal System.” He said that the old idea of retri- 
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bution in the treatment of criminals has gone, and instead thereof has 
come the idea of reformation. In the last revision of the criminal statutes 
all crimes had been classed as high or simple misdemeanors. The penalty 
for high crimes was seven years and for simple ones three years. In 
special crimes the penalty had been fixed, as for murder in the second 
degree, at thirty years’ imprisonment, and others in proportion. At 
present, in New Jersey, there are two thousand criminals, of whom one 
thousand one hundred are in the State Prison, three hundred and twenty- 
five in the penitentiaries of Essex and Hudson counties and the remainder 
in the county jails of the state. This is about one to one thousand of 
the population in the penal institutions of the state. In the old days no 
parole, suspension of sentence or indeterminate sentence existed. Parole 
came into use only a short time ago, following in the line of the ticket-of- 
leave system of England. In this state, out of one hundred criminals, 
ninety-five had kept their paroles and had become good citizens. The 
parole was a conditional pardon. A convict sentenced to, say, five 
years, after one year, was paroled. He must report once in so often, 
not leave the state and become a good citizen. The system caused 
him to become ‘useful to the state and to his family. During the 
last ten years had grown up the probation system. It began in 
Massachusetts, and had extended to a number of states. The system was 
this: When a man was convicted, instead of sentencing him, the court 
said: “This is your first offense. Now you may go in charge of the proba- 
tion officer. He will visit you once a week, or once a month, for a period 
of three years, or you must visit him and report.” The man is practically 
in custody all the time and can be arrested at any time. Since the law 
went into effect in Essex county, on April 1, 1900, some seventy persons 
have been placed in the custody of the probation officer, and but two have 
defaulted. Two results are accomplished: First, the man himself is 
reformed, and, second, he is enabled to take care of his family and earn a 
living. Judge Fort said he believed there is nothing to-day so beneficial 
in bringing about the reformation of thousands of young men as this 
probation law. Another institution in this state, which he hoped would 
have a good effect, is the reformatory at Rahway, where first offenders 
from eighteen to thirty years of age will be sent. They will be taught 
there, educated and kept away from criminals in State Prison. 


The little hubbub created sometime ago concerning the Chancery 
office at Trenton, wherein, as the result of an examination, it is said that 
Chancellor Magie fully approved of the careful work done by that office, 
seems to have grown entirely out of the misrepresentation of some 
remarks of Vice Chancellor Pitney, made by a reporter who did not 
understand the scope and bearing of those remarks. It now seems that 
the “Evening Journal,” of Jersey City, which never takes back anything 
that it says, that is supposedly based upon the truth, has made a long 
editorial apology to the Vice Chancellor and put the blame wholly upon 
its reporter. The matter before the Vice Chancellor was a foreclosure 
case in which a certain necessary defendant was not included with the other 
defendant encumbrancers in the master’s report, and the motion before 
him was to open the order of reference to enable the defendant, who com- 
plained, to prove his judgment, etc. Says the “Journal:” “The Vice 
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Chancellor expressed surprise that the party in whose behalf the motion 
was made had not been summoned by the master. In explanation it was 
stated that his failure to be summoned was due to the fact that his name 
was not mentioned in the order of reference. In further explanation of 
that omission it was stated that, according to the rules of the court, as 
construed by the clerk, he could not be included in the order of reference 
because he had not filed an answer. There was a somewhat protracted 
discussion of this practice and the bearing of the rules of the Court of 
Chancery thereupon, during which the Vice Chancellor asked a lawyer 
present to state his experience of the working of the rules. The report 
shows that a number of well-known lawyers took part in the discussion. 
The drift of that discussion, as is very evident from the report in the 
‘Journal’ of the thirteenth, was entirely misunderstood by the representa- 
tive of the ‘Journal’ who reported it. That report was incorrect and 
unjust to Vice Chancellor Pitney and attributed to him statements and 
strictures upon the office of the Clerk of Chancery and the practices of 
that office which, we are assured by competent lawyers who listened to 
them, were addressed to the members of the Bar, who were complaining 
of the striking out of names of defendants from their orders of reference, 
and that the various criticisms of that office attributed to the Vice Chan- 
cellor were, of course, not made by him with such intent; that his remarks 
were addressed to the lawyers, whose own errors of practice had led them 
to make complaints and to criticise the clerk’s action.” 


REMINISCENCES OF SOME FORMER NOTED MEMBERS OF THE NEW 
JERSEY BAR. 


(Twenty-ninth Article). 
JupGeE WituraM L. Dayton. 
(Continued, ) 

The fierce agitation over the question of Slavery began in 1818, con- 
cerning the territory embracing Missouri, and ended with the Emancipa- 
tion Proclamation, which was issued January 1, 1863, and was forever 
buried by the surrender of Lee’s Army, on April 9, 1865. It may be said 
to have covered three distinct periods in its various phases. 

First: In 1818 a bill was introduced in Congress which contained a 
proviso forbidding the extension of Slavery, or involuntary servitude, in 
the new state of Missouri, when admitted. This great struggle ended in 
the admission of Missouri on August 21, 1821, asa slave state. A com- 
promise, known as the Missouri Compromise, had been agreed upon on 
February 28, 1821, by which Slavery should be allowed in Missouri, and 
in all territory south of thirty-six degrees and thirty minutes north lati- 
tude (southern boundary line of Missouri), and was prohibited in all the 
territory northerly and westerly of these limits. This legislation prac- 
tically put the Slavery question at rest for twenty years. 

Second: The agitation arose again upon the admission of Texas as a 
state. A treaty had been signed at Washington, April 12, 1844, between 
the Republic of Texas and the United States, admitting Texas into the 
Union. This treaty was violently opposed by the North, as it would 
bring ina large amount of slave territory, but was finally ratified March 1, 
1845, and brought on the Mexican War, and, by treaty with Mexico after 
the war, gave us a large amount of new territory. The questions 
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involved shook the nation to its very centre, and the government from its 
foundation stones. During this struggle the Wilmot Proviso came in. 
The President was about to open negotiations with Mexico for a settle- 
ment, and desired an appropriation of $2,000,000 to acquire new territory. 
The question was opened in Congress on August 4, 1846. To the bill, 
before its passage, David Wilmot, a representative of Pennsylvania, 
offered the following amendment, which acquired so much notoriety: 
“Provided, That, as an express and fundamental condition to the acquisi- 
tion of any territory from the Republic of Mexico by the United States, 
by virtue of any treaty which may be negotiated between them, and to the 
use, by the Executive, of the moneys herein appropriated, neither slavery 
nor involuntary servitude shall ever exist, in any part of said territory, 
except for crime whereof the party shall first be duly convicted.” 

The House passed the Proviso, but the Senate rejected the bill. The 
result was that the Wilmot Proviso was never enacted into law. The 
treaty of peace was signed with Mexico without any provision as to the 
Slavery question. California was admitted as a free state in 1851. This 
was done under another compromise bill, which contained the following 
provisions, and was called the “Omnibus Bill:” First: That California 
should be admitted into the Union as a state, with its anti-slavery consti- 
tution, and its territorial extent from Oregon to the Mexican possessions. 
Second: That the vast country east of California, containing the Mormon 
settlements near the Great Salt Lake, shall be erected into a territory to 
be called Utah, without mention of Slavery. Third: That New Mexico 
should be erected into a territory, with satisfactory boundaries, and with- 
out any stipulations respecting Slavery, and that ten millions of dollars 
should be paid to Texas from the National treasury, in purchase of her 
claims. Fourth: That the slave trade in the District of Columbia should 
be abolished. Fifth: A law providing for the arrest, in the northern or 
free states, and return to their masters, of all slaves who should escape 
from bondage. 

The Omnibus Bill never passed, but separate bills, with modifications 
of the five compromise measures, were passed. 

This left the territory of the country as regards Slavery in this posi- 
tion: All of the Louisiana purchase north and west of the Missouri Com- 
promise was free territory, and all the territory acquired from Mexico 
was not subject to any law in regard to Slavery, except California, which 
was admitted as a free state. 

Third: In January, 1854, Senator Stephen A. Douglas, of Illinois, 
Chairman of the Senate Committee on Territories, introduced a bill 
which proposed to repeal the Missouri Compromise, as to the free 
territory, and to form two vast territories, to be known as Kansas and 
Nebraska, and allow the inhabitants of those territories to decide for them- 
selves whether they would have the institution of Slavery or not. These 
measures were passed, and all the territory of the United States north of 
the slave line came to be known as “Squatter Sovereignty” territory. 

The whole agitation of the question of Slavery was now immediately 
reopened between the North and South. A bloody war followed in 
Kansas, and later the Civil War, which began in 1861, and the Slavery 
question was finally settled at Appomattox Court House, Virginia, in 1865. 
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Mr. Dayton had nothing to do with the Missouri Compromise; that 
was before his time. But from 1844 to the close of his life he was an 
active participant in the discussion of the Slavery question. I have given, 
in outline, the question from its first agitation to its close, so that Judge 
Dayton’s position may be more clearly defined. 

The annexation of Texas brought in territory that was south of the 
Missouri Compromise line, and he concluded that it would be claimed as 
slave territory, and on that line might be extended to the Pacific. He 
concluded a speech on that subject as follows: 

“Mr. President: The integrity of the states of this Union must be 
preserved at any price short of dishonor and imposition on its ports too 
greivous to be borne. We ask our Southern friends not to press us too 
far. We feel that, while the South has always clamored most, she has 
had least cause; that the Government has been almost exclusively in her 
hands from the beginning. ‘The present acquisition we deprecate, first 
and principally, because it is a violation of the Constitution; and next, 
because we feel that it can bring with it no commensurate good to coun- 
terbalance its evils. It is hanging an immense state on the very outer- 
most end of the confederacy, and it gives it the advantage of leverage 
against the centre. If it cannot. on trial, upheave it, it may at least break 
the beam and carry a large fragment away with it. Sir, we want concilia- 
tion: and we want forbearance at the hands of the South. Of country, 
God knows we have ‘enough and to spare!’ Filled from its verge to its 
centre with our free citizens and free institutions, where in the compass 
of light could you find a nation reflecting more of greatness—more of 
goodness?” 

What Judge Dayton predicted actually came true a few years later. 
The South, with Texas annexed, tried to “break the beam,” and Texas 
went out of the Union and tried to carry the Southern states with her. 

Judge Dayton was never an abolitionist; he was for giving that pro- 
tection to Slavery guaranteed by the Constitution, but stoutly resisting 
its spread into new territory. He, therefore, insisted upon the incorpora- 
tion of the Wilmot Proviso in all new legislation, so as to settle the 
question at the moment and avoid future controversy. 

Judge Dayton opposed some of the provisions of the Fugitive Slave 
bill as drawn. He claimed that it gave a claimant power, on his own 
affidavit, taken ex parte in a slave state, to seize a colored person as his 
slave in a free state, without trial by judge or jury; and this compromised 
the dignity of a free state, and gave a control over its citizens which no 
state would admit or sanction. 

Upon the question of the ratification of the treaty with Mexico, and 
closing the war, Mr. Webster, the Senator from Massachusetts, and Mr. 
Dayton, the Senator from New Jersey, both Whigs, did not agree. Mr. 
Webster was against the ratification of the treaty, not, I think, upon the 
question of Slavery, but because it would annex a vast territory of moun- 
tain, desert and arid land not worth accepting or taking care of, if 
annexed. 

Mr. Dayton took the opposite view. He was for closing the war 
and the expense thereof. He opened the debate in the Senate, on the 
side of the Whigs, for the ratification of the treaty. In a speech on that 
subject he said in part: “I am, for one, prepared to meet the responsibility 
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involved in the ratification of that treaty, and after the speech of the dis- 
tinguished Senator from Massachusetts, read, as it has been, in every 
town, village and hamlet in my state, I feel, as others similarly circum- 
stanced must feel, the necessity of areply. I am here toanswer. I here 
and now declare to my constituents, and to the world, as I understand I 
have a right to declare, my own action upon that subject. I here then 
declare that in this chamber and out of it, in official debate and by private 
appeal, in every mode and by every legitimate means that I could bring 
to bear, | endeavored to sustain and enforce the ratification of that treaty. 
And | say, furthermore, if it be of the slightest interest to my constituents 
to know it, that, while its fate was yet in doubt, I first broke ground in 
its favor on this side of the chamber; for all of which I am ready to meet 
the responsibility which that position demands. 

“| will not defend this treaty as a mere matter of bargain. I care not 
whether the Senator from Massachusetts be right or wrong in the view 
which he has taken of this as a matter of bargain. I care not whether 
New Mexico be near to us or far from us; I care not how isolated may 
be its position; | care not though her plains be barren, though her hills 
be desolate, though every drop of water which trickles from her moun- 
tains be lost in her sands; I care not whether ‘grass grows or water runs,’ 
whether there be there ‘beasts of the field, or fowls of the air, or any 
creeping thing: not any or all of these considerations have controlled my 
action on this subject. In some respects, indeed, | do not know but 
fewer evils will grow out of this accession of territory, if it be the miser- 
able and worthless thing that the Senator has represented it, than if it were 
a good, fertile country, inviting speedy settlement. But we do at least get 
something by the treaty. The administration get the ports of San Fran- 
cisco and San Diego; they are at least of some value. The administration 
has surely the ‘fifteen pence in pocket,’ and for taking this little value they 
are entitled to Falstaff’s apology: ‘Keason, you rogues, reason! Think’st 
thou I'll endanger my soul gratis!’ But, as a mere matter of bargain, 
something had for something paid, I care not though the thing be as 
miserable and contemptible as the Senator describes it. The value of the 
country never seriously entered into my consideration as an element in 
the decision of the question.” 

By Mr. Dayton’s efforts in the Senate we acquired the Golden Gate 
and the Bay of San Francisco, which is forty miles long and nine miles 
wide, and forms the best harbor on the western coast of North America, 
being almost landlocked. In this harbor all the navies of the world could 
be moored and ride at anchor in safety. The Bay of New York, the great 
harbor on the Atlantic coast, came into use about two hundred and fifty 
vears ago, and the Bay of San Francisco about fifty years ago, and who 
can now predict, after the lapse of two hundred years more, which will be 
the greater port, New York or San Francisco? 

Turning from the question of the annexation of territory, it is only 
just to the memory of Judge Dayton that we give his views on the question 
of Slavery, which he held while in the United States Senate. On the 
11th of April, 1848, in discussing the ratification of the treaty with Mexico, 
he in part said: 

“This line of thirty-two degrees north latitude gives us a country 
which, I apprehend, can never become permanently a slave country.” * 
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* * “There is no slavery now in the territory acquired by the treaty. 
The only remaining question is, can that country ever become perma- 
nently a slave country? I hold that it cannot. Thus, then, the adoption 
of this line practically avoids this great evil. 1 am opposed to all exten- 
sion of Slavery. I am opposed to all extension of this principle of 
representation. But, while entertaining these sentiments, | will never 
turn fanatic and set the world on fire on account of an abstract, a mere 
theory, unattended by practical results. Representing a constituency with 
nothing at all of political abolition about them, I rejoice in the termination 
of this war in a manner which avoids this distracting and dangerous 
question.” 

Upon the question of the annexation of Texas, the public press gave 
a description of the great agitation of the public mind on the question, 
one newspaper, for exainple, as follows: “The most intense anxiety has 
pervaded the public mind for the last three weeks, and, up to the time at 
which we go to press with this number, every moment adds fresh incident 
to the topic. For two weeks the United States Senate chamber has been 
the focus; upon that body the great question devolved. Daily every 
avenue to the chamber was crammed by persons from all parts of the 
Union. Foreign ministers, agents and officers of all departments of the 
Government were there, citizens and strangers, male and female. All 
seemed impressed with the gravity and importance of the question. The 
debate, for talent and eloquence, as a whole, has seldom had its equal; 
certainly has never been surpassed in either House of Congress. The 
uncertainty of the result—how the vote would be—up to the last moment 
served to call out on each side the utmost strength of intellect and ardor. 
There is every reasor to believe that during the struggle the majority 
wavered first to the one side and then to the other more than once.” 

Mr. Walker, of Mississippi, offered an amendment authorizing the 
President, in his discretion, to open negotiations for a treaty with Texas, 
instead of presenting the resolutions themselves as a direct proposition 
for annexation. Mr. Archer proposed an amendment, directing the 
President to open negotiations with Texas for its annexation to the Union. 
This was lost by a tie vote of 26 to 26. Mr. Walker’s amendment then 
came up and was adopted, ayes 27, nays 25, every Senator being in his 
seat. The annexation of Texas as slave territory followed. 

When Judge Dayton retired from the Senate, in 1851, I think he 
regarded the Slavery question as at rest, at least for a long period. It 
was only three years afterwards that Judge Douglas opened the whole 
question anew. Judge Dayton again became an active factor in the 
question. A new party was at once formed, called the Republican party, 
founded upon two cardinal principles, a protective tariff and opposed to 
the extension of Slavery. That is the Republican party of to-day. In the 
new party, in 1856, Judge Dayton ran for Vice President; in the campaign 
of 1860 he was a prominent candidate for the office of President on the 
Republican ticket. The question of Slavery aiso followed him as Minister 
to France, where he met “King Cotton,” and the great distress of the 
cotton mill owners in France on account of the famine of cotton as the 
result of our Civil War. 
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Judge Dayton’s position on these questions will be further discussed. 
Suffice it to say now that he was constantly grappling with the question of 
Slavery for the last twenty years of his life. He died before he saw the 
end, but with the end full in view. 

JACOB WEART. 


Jersey City, N. J., December, 1900. 
(To be continued.) 





NEW JERSEY COURT OF ERRORS AND APPBALS. 


(Abstracts of Recent Opinions). 

Municipal corporations—Martin act—Constitutional law.—l. The 
act known as the “Martin Act” (P. L. 1886, p. 149; 3 Gen. St., p. 3,370) is 
constitutional. 2. It is not local and special, but applies equally to all 
cities. 3. There is no contractual relation between the municipality and 
the defaulting taxpayer. <A tax laid by authority of law creates an obliga- 
tion, which may be enforced by any legal means which the legislature may, 
in its discretion, from time to time adopt. 4. The act does not contravene 
the constitutional provision in regard to taxation. It does not provide 
for taxation within the meaning of the organic law, but simply provides 
additional machinery for the collection of taxes. 5. The provision that 
taxes assessed at a rate in excess of three per cent. shall not have the 
benefit of the act does not make the act special. That provision does not 
exclude any city from its operation, but excludes such taxes, whenever 
and wherever levied, from the benefit of the act for their collection. It 
creates no distinction between cities in that respect. Flock v. Smith. 
(Mr. Thomas N. McCarter, jr., for plaintiffs. Mr. W. Bradford Smith 
and Mr. Herbert Boggs for defendant). Opinion by VAN SYCKEL, J., 
November 19, 1900. 


State .courts—Jurisdiction—Bankruptey.—1. A _ state court is not 
prevented from acquiring jurisdiction over a cause instituted by a trustee 
in bankruptcy to recover property unlawfully assigned by the bankrupt to 
the defendant, merely because in the bankruptcy proceedings the United 
States District court, at the instance of the petitioning creditor, had 
enjoined the defendant from disposing of the property until the further 
order of that court. 2. The Court of Chancery has jurisdiction of a suit 
brought to compel the defendant to transfer to the complainant a promis- 
sory note, a bond and mortgage, and book accounts, to which the defend- 
ant has a legal title, voidable, under the federal bankrupt act, at the 
option of the complainant. Bindseil v. Smith. (Mr. Joseph D. Gallagher 
for complainant. Mr. Robert H. McCarter for defendant). Opinion by 
DIXON, J., November 19, 1900. 


Criminal law-——Writ of error by state—The defendant, having been 
convicted of a high misdemeanor in the Union county Quarter Sessions, 
removed the conviction by writ of error to the Supreme court, and there 
the judgment was reversed for the admission, at the trial of testimony 
deemed illegal. Held, that the attorney general or a prosecutor of the 
pleas could sue out a writ of error from this court to reverse the judgment 
of the Supreme court. State v. Meyer. (Mr. N. C. J. English for the 
State. Mr. J. A. Kiernan for defendant in error). Opinion by DIXON, 
J., November 19, 1900. 
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THE SUPREME COURT AS AN AMERICAN INSTITUTION: SHALL IT BE 
SUBVERTED IN NEW JERSEY ? 


The State Bar Association has proposed amendments to the state 
constitution for the purpose of substituting in place of the present Court 
of Errors and Appeals, an “independent” court of the same name, to 
consist of five judges who shall sit in no other court. These judges, it 
is proposed, shall review the decisions of the justices of the Supreme court, 
of the Chancellor and Vice Chancellors and of other judges of inferior 
judicial rank. The sentiment for abolishing the present clumsy appellate 
court is nearly unanimous, but very few seem to consider that the plan 
now proposed disguises the subversion in this state of an ancient Ameri- 
can institution of capital value, which had a long and historic growth in 
nearly all of the old colonies, has taken root and developed in every state 
of the Union,and everywhere in this country, except in New York,and has 
surrounded itself with traditions which place it in the foremost rank of 
great American institutions. Everywhere, except in New York and New 
Jersey, the “Supreme Court” is supreme within the judicial system to 
which it belongs.!. Wherever the state to which it belongs has a colonial 
history, except perhaps in the Carolinas and Georgia, the Supreme court 
derives an ancient and honorable descent from a common law court of 
supreme judicial rank in colonial times. And in New Jersey there is only 
a seeming exception to the rule of the supremacy of the Supreme court; 
for the Court of Errors and Appeals till within a few years, when lawyers 
took the place of laymen on that bench, has been the Supreme court sit- 
ting under another name with the Chancellor added. The six laymen, 
who sat in the appellate court, may be laid quite out of account; for the de- 
cisions of that tribunal, with the rarest exceptions, were made by justices 
of the Supreme court, the laymen following their lead or neutralizing each 
others votes by their own division, in event of a division among the 
justices. 


The proposed constitutional amendment gives authority to the Su- 
preme court to sit in divisions at different times and places. This hint 
will surely be acted on as the population of the larger cities and the busi- 
ness of the court increases. And after the division begins it will not cease. 
Why should the nine members of the court assemble when there is no 
business to call them together in one place? It does not require much 
penetration to see that a court sitting always in two or three divisions, in 
different parts of the state, whose decisions are reviewed by other trained 
lawyers sitting in a higher court, is essentially a local and inferior court, 
and that the respect and confidence which it will inspire in the Bar and in 
the public will be measured accordingly. The fate that has overtaken 


1 New York and New Jersey are the only states in the Union having a court of appeals above a 
‘Supreme Court.’’ In Maryland and Kentucky there isno court bearing the title ‘Supreme Court.” 
The supreme court in those states is called the ‘Court of A als.’”’ In all the other forty-one 
states the court of last resort is called ‘‘The Supreme Court.” of those forty-one states only the fol- 
lowing have Courts of Appeal (so named), whose opinions are reported. They are all inferior to the 
“Supreme Courts’’ of their respective states : 

ndiana. ‘‘ The Appellate Court of Indiana ;” created by statute im 1893, Thornton’s Rev. (1897) 2 


Colorado. The “ Court of Appa ;’’ created by statute in 1891. Mill’s Statutes, vol. 3, p. 316. 
Tennessee. ‘‘The Court of Chancery Appeals;” created by statute in 1895. Shannon’s Code 


nsas. ‘‘ Court Of Appeals ;’’ created by statute (1895). General Statutes (1897), vol. 1, R 61. 
sees “Courts of Civil and Criminal Appeals; created by constitution of 1876. Rev. Btat. 
» Pp. 2, 
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the New York Supreme Court would. in such event, surely overtake that of 
New Jersey. Its ancient and honorable estate would perish. Is there 
any need for this sacrifice? In the judicial system of the nation, and in 
that of each of forty-three states, there is a satisfactory appellate system 
with a Supreme court (in most cases historic, if the state is historic) at the 
head of it. We may have such a system in New Jersey, if we will. 

A Supreme court, considered as an American institution, has, among 
others, two distinguishing characteristics, namely, its judges have supreme 
judicial rank within the judicial system to which it belongs, and it either 
is the oldest common law court of general supervising jurisdiction, or it 
derives an historic descent from the oldest and highest court of that kind, 
within the judicial system. Had an appellate court been created above, 
instead of below, the United States Supreme court, a few years ago, neither 
the latter nor its appellate superior would have been the traditionary 
American Supreme court; for the new tribunal, though having supremacy 
in rank, would have neither history nor tradition to touch the imagination 
and affections of the people, while the old, having lost its supremacy, 
would yet retain for a time, but with an ever diminishing force, the mighty 
influence of its great name and history. 

A Supreme court such as all Americans are now familiar with was 
entirely unknown to the colonists of the Seventeenth century, either as a 
title or an institution. Coke, who published his Institutes in 1628-1644, 
speaks of the “supream” authority of the judges of Kings Bench, and 
of the “supreany”’ jurisdiction of that court, but the word is used 
always as an adjective, never as a title. The Kings Bench was one only 
of the “superior courts of Westminster.”* ‘The colonists knew of 
courts superior and of courts inferior, but of a Supreme court, in the 
American sense, they knew nothing at all. The Court of Session, in 
Scotland, bore a closer resemblance to the American institution, but it had 
no criminal jurisdiction, and, after the union of the two kingdoms, its 
decisions were reviewed in the House of Lords. To this day there is no 
tribunal in Great Britain answering to this American institution. For, 
in England, the “Supreme court” is a name given collectively to four 
essentially distinct courts,® and the supreme judicial power of the state is 
not lodged in one court at all, but is divided between two tribunals, the 
House of Lords and the Privy Council, each of which exercises its judicial 
functions through a committee of a few members whose decisions are 
always, without further consideration, made the decisions of the whole 
body.4 ; 

The charter under which the colony of Massachusetts was organized 
(1629) gave the name “General court” to the assembly of “freemen” 
or members of the corporation, a name ever since applied to its legislature. 
The charter conferred no express power to establish courts.5 The Gen- 


la 4 Institutes, ch. 7. 

2Certain judgments of the Kings Bench could, from the time of Elizabeth, be reviewed in the 
Court of Exchequer Chamber, the latter court consisting of Judges of the Common Pleas and the 
Barons of the Court of Exchequer. Blackstone’s Com., book 3, p 56. 

’ The “ Court of Appeal,’ and the ‘“‘Queen’s Bench Division” the ‘‘ Chancery Division,” and the 
“ Probate and Divorce Division ”’ of ** The High Court of Justice,” all taken together are entitled the 
‘Supreme Court of Judicature.’ Judicature Act (1873), 225 and supplements. 

‘ Appeals in the House of Lords are heard and determined by the Lord Chancellor, the ‘‘ Lords of 
Aopes’ in Ordinary,’’ who are members of the House, and such other members as have held “ high 
judicial office.” In practice not more than five or six of these officers ever sit in appeal cases. Ap- 
ls to the Privy Council are heard by “ The Judicial Committee” of that body. Their jurisdiction 
s chiefly to hear appeals from colonial courts. 

51 Poore, Charters and Constitutions, 941. 
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eral court, in which the governor and his “assistants” (council) sat as 
members, exercised all the judicial powers of the colony till 1639, after 
which the gov ernor, deputy governor and assistants were made the “Court 
of Assistants” or “Quarter court,’ with appellate powers only.® After 
the annulment of the colony’s s charter, in 1684, the “Superior court” was 
established by the ordinance of Andros, the Roy al Governor, in 1687, in 
place of the Ou arter court. rom its decisions appeals lay to the Gov- 
ernor and council, and thence, in certain cases, to the King in council.? 
The charter granted by W illiam and Mary, in 1691, authorized the legis- 
lature to establish courts, reserving appeals from their decisions to the 
King in council. Several acts of the General court were passed to 
establish a judicial system in place of that erected by the questioned 
authority of the former governor, but were disallowed by the English 
Government. In 1699, however, legislation effecting this end was 
adopted and allowed to stand.” ‘This legislation established the “Superior 
court,” consisting of a chief justice and four associate justices. There 
was no review of its decisions within the colony, but an appeal lay directly 
from its judgments to the King in council.” This court has ever since 
that time been the court of last resort within the state. Its title was 
changed to “the Supreme Judicial court,’ the name it now bears, not by 
legal enactment but by usage, the term “Judicial” being used to distin- 
guish it from the General court." 

As the other New England colonies were offshoots of Massachusetts, 
they naturally transplanted its institutions, though in Connecticut and 
Rhode Island their smallness, their extreme democratic spirit, and the 
fact that they preserved their original charter rights and the institutions 
organized under them, gave a somewhat different history to the develop- 
ment of the Supreme court in these states. 

In Connecticut the “lundamental Orders,” adopted by the colony in 
1638, provided for the election and the duties of “Magistrates” or 
“Assistants” “besides the Governour, wch being chosen and sworne 
according to an oath recorded for that purpose, shall have power to 
administer justice according to the laws here established, and for want 
thereof according to the rule of the Word of God.”!* The last sentence 
illustrates the crude conceptions of municipal law prevailing among the 
early colonists. The histories of all the colonies tell the same tale upon 
this subject, a warning against ascribing to the then current names of 
judicial institutions and procedures the conceptions for which those 

names stand in ourtime. During the Seventeenth century no colony had 
any court consisting of lawyers, and during nearly all of the next century 
most of the judges of the highest courts were laymen. The tribunal 
established by the Fundamental Orders was called the “Particular court,” 
but it took the name of the “Court of Assistants” after the colony was 
incorporated by the charter of 1662.13 In 1711 the colonial legislature 
established the “Superior court,” which, as in Massachusetts, was the 
ancestor of the state Supreme court of this day. The Superior court 


6 Washburn’s Judicial History, Mass., 26, 29. 

TJd. 94, 98. 

83 Palfrey History, New England, 127, 156. 

94 Id. 172, 174. 

103 Id. 156; 1 Acts and Resolves, Mass., 372, 373. 

11 Gray, “ The Supreme J udicial Court, ” 13 Med. and Leg. Journal] (1895), p 225. 
121 Poore, Charters and Constitutions, 249, 

131 Poore, 2538. 

















398 THE NEW JERSEY LAW JOURNAL. 


consisted of a chief judge and four associates, all “Magistrates,” i. e. 
members of the governor’s council.* Appeals lay thence directly to the 
King in council, but this right was seldom used, the usual appeal being 
to the General court (legislature) of the colony, till 1784.15 In that year 
the legislature made the lieutenant governor (the governor was afterward 
added) and council a “Supreme Court of Errors” to review the decisions 
of the Superior court. This experiment could not have been satisfactory, 
for, in 1807, (hearings in the latter tribunal being always before less than 
all its members), this appellate jurisdiction was transferred to the full 
bench of the Superior court, which then became the court of last resort. 
It continued such till, in 1818, the constitution established “a Supreme 
Court of Errors” and a Superior court. Judges of the Supreme Court of 
Errors were, and are now, judges of the Superior court,!® but, by act of 
1889, the judges of the Supreme court are relieved from circuit duty in the 
Superior court unless the chief justice especially assigns them thereto. 
(Laws 1889, p. 117). 

In Rhode Island the “president” (governor) and assistants (council) 
composed the “General Court of Trials” in 1647. This was succeeded, in 
1729, by the “Superior Court of Judicature,” established by the General 
court, and consisting of the same officers.17 In 1747 the court was made 
to consist of a chief justice and four associates chosen annually by the 
legislature, and it was made the court of last resort within the colony, 
appeals till then having been allowed to the legislature. 18 This court was 
succeeded by the “Supreme Judicial court,” created by statute. (Rev. 
Statutes 1798, p. 140). The state government was conducted under the 
colonial charter till 1842, when the first constitution framed for the state 
vested the judicial power “in one Supreme court and such inferior courts 
as the legislature should establish.” 

The highest law court in the colony of New Hampshire was, as in her 
sister colonies, the “Superior court,’ ’ and the first constitution of the state 
(1784) refers to it as existing.” In 1792 that court was the court of last 
resort, and it then consisted of a chief justice and three associates.24_ In 
1876 it was abolished and its jurisdiction was vested in the present 
Supreme court, the highest court of the state.2* The change was essen- 
tially a change in name only. 

The peculiar nomenclature given to the judiciary of Massachusetts 
and thence derived to the other New England colonies is not found else- 
where, for none of the colonies south of Connecticut was settled from 
New England. All of these, except Virginia, began their histories as 
proprietary colonies, and the difference between the democratic and the 
proprietary rule,** and the consequent spirit of their institutions, were not 
without influence upon the development of their judicial systems. The 
appeal from the judiciary to the executive, as such, was the exception in 
New England; it was the rule in the middle and southern colonies at some 


au Trumbull. History of Conn., 453. 
et, ‘The Supreme Court of Connecticut,” 2 Gr. Bag (1890), 425 
i6 General Statutes (1888), .. 198 
17 Bates, Rhode Island, p. 20 
182 Arnold, \~w Rhode Island, 157. 


19 Article X, Sec, 1 
202 Poore, Charters and Cenemientions, 1290. 


213 Belknap, oom” N, H. (Ed. 1812), p. 206. 


22 Laws 1876, 
23 For the legal ¢ con on prevalent in England in the 17th Centu peapestiog roprietar. v- 
ernment, see Osgood onthe Proprietary Provinces,” Am. Hist. Rev., Vol, II, sted 7 
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time in their histories. The governor and his council were to the colonial 
courts what the King and his Privy Council, or his great council—the 
House of Lords—were to the courts of England. The appeal in both 
cases had an historical basis in the conception of supreme power, rather 
than in that of judicial rank or legal learning.** The royal governor and 
his counsel represented the King, and the King represented the supreme 
power of the state. 

The grant (1664) to the Duke of York purported to confer the power 
“to correct, pardon, govern and rule,” reserving an appeal to the King,* 
and soon after the surrender of the Dutch, at New Amsterdam, to the 
Duke’s expedition, in 1664, his governor, Nicholls, by ordinance, estab- 
lished three “ridings,” or districts, east of the Hudson, with local courts 
in each, from which an appeal lay to the “Court of Assize,” consisting of 
the governor and council, a sheriff and a justice of the peace from each 
riding.2* In 1683 the provincial assembly transferred the common law 
jurisdiction of the Court of Assize to a Court of Oyer and Terminer, which 
it then established in each county. and its equity jurisdiction to a court of 
p Chancery. “Small cause’ courts were established by the same act.” 
The Supreme court of New York, however, took its historic name and 
form from an act of the provincial assembly in 1691. “There shall be held 
and kept,” so runs the act, ‘a Supreme Court of Judicature, which shall 
be duly and constantly kept in the City of New York, and not elsewhere.” 
It consisted of a chief justice and four associates. Appeals from its judg- 
ments lay to the governor in council and thence to England.” The act 
was limited in time by its own terms and, though renewed, finally expired 
in 1698. The assembly refusing then to act, in consequence of a political 
quarrel with Governor Bellomont, the latter, in 1699, continued the court 
by ordinance,” and Lord Cornbury, in April, 1704, by his ordinance, fur- 
ther confirmed and continued it. The court rested upon no other 
authority for the rest of the colonial period, though the governor’s power 
; to establish courts without concurrence of Parliament or the Assembly 
i was much questioned.*' The first constitution of the state (1777) recog- 
nized the Supreme court as existing, and created above it “a court for the 
trial of impeachments and the correction of errors.” The latter consisted 
of the president of the senate, the senators, the chancellor and the judges 
| of the Supreme court.** This was the old Court of Errors and Appeals of 
| : New York. It was continued without change till 1846, when the consti- 
| tution of that vear substituted for the old Appellate court a Court of 
) Appeals of eight members, increased the number of justices of the 
Supreme court to thirty-two and required the latter to sit in divisions. 
for a time one-half of the judges of the Court of Appeals were justices 
of the Supreme court who sat above, for short periods, in rotation. Mr. 
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=: iz 24 See Blackstone’s Com., Book III, p. 56, and 3 Stubb’s Const. Hist., p. 494, as to the appellate pow- 
B ers of the House of Lords, and Book I, p. 232, and Dicey, ‘‘ The Privy Council,’ p. 93, 101, 119, 144, 
2 as to the appellate powers of the Privy Council. See also Sir F. Pollock, ‘‘The King’s Justice in the 
Early Middle Ages.” Harv. L. R., Vol. 12, p. 227, 281, 236, for the origin of the resort to the supreme 
power of the state for justice. 
2% Leam, & Spicer, 3, 41. 
26 2 Broadhead, Hist. N. Y., 63. 
d 27 ge “The Supreme Court in the Province of N. Y.,"" 19 A. L, J., 106. 
. 281d. 189, 
291d. 212, 
30 Td, 212, 229. 
3LTd 309. 
322 Poore, C. & C., 1337. 
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Fowler says that the constitution of 1846 and subsequent legislation 
“established a new court designated a ‘Supreme court,’ or, as Mr. O’Con- 
nor states in his Address on the One Hundredth Anniversary of the Con- 
stitution, eight essentially local courts, and vested it or them with all the 
powers of the Supreme court.’** Under later constitutional changes the 
Court of Appeals consists of nine members, and the “Supreme court” of 
seventy-three members sitting separately in eight judicial districts. There 
are also four “Appellate Divisions,’ consisting each of five justices 
(except in New York county, where there are seven) of the Supreme 
court sitting as an intermediate appellate tribunal to review the decisions 
of single justices and inferior courts. 


The American institution which we are considering no longer exists 
in New York. The tribunal there called the “Supreme court” is differ- 
entiated from that institution by these marks: (1) Its judges are not ol 
supreme judicial rank, for their decisions are reviewed by a superior 
court, in which they have no seat. (2) Its judges number seventy-three 
and no Supreme court in the country has more than nine members. (3) 
They never sit altogether; they act always as separate courts. Neither 
does the New York Court of Appeals answer to the American institution 
under consideration, for it is a new tribunal, created out of hand over 
the head of the true Supreme court, and it traces its historical origin, not 
to a judicial, but to an executive institution—the governor in council. 


The grant of Charles I to Penn, in 1681, purported to confer upon 
him full power of government, including the authority to constitute 
courts, reserving an appeal to the King.** After the organization of his 
government the local courts, which had already been established in the 
settlements on the west of the Delaware, were continued, and appeals from 
them were heard by the governor and council as such. The first court 
of review was erected in 1684, when the legislature instituted the “Pro- 
vincial court,” consisting of five judges.*° Appeals from its decisions 
were taken directly to the King in council,** though the provincial council 
continued to exercise judicial powers in certain cases and a supervising 
jurisdiction of a “star chamber kind” over all the courts till 1701.57 In 
1707 Governor Evans, after a dispute with the assembly, adopted an 
ordinance to establish a system of courts, and among them a court which 
“shall be called and styled the Supreme or Provincial court of Pennsyl- 
vania.” It consisted of a chief justice and two associates, and had gen- 
eral common law jurisdiction.** ‘The legislature protested against the 
ordinance as a usurpation of power and passed two acts (1710, 1715) to set 
up a system of courts in place of that of the Governor, but both acts 
were disallowed in England. Finally, in 1722, an act was passed which 
was not disapproved, and which established the same court by the same 
name, reserving an appeal from its judgments directly to the King in 
Council. The first state constitution (1776) recognized the court as 


3% Fowler, Id. 20 A. L. J., 168, Note. 

“4 2 Poore, 1511. 

85 Laws of Pa., 1634, Chap. 158; Lewis, “ Courts of Pennsylvania in the 17th century,” Pa. St. Bar 
Ass’n (1895), P 853. 

% Lewis, Id. 378. 

371d. 386. 


38* The Dukes Laws” (Ed. 1879, Harrisburg), Appen., p. 319. 
39 1d, 308, 387, 391. , ram En O 
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existing and limited the term of the judges to seven years. The legisla- 
ture, in 1780, created a “High Court of Errors and Appeals,” but it lived 
only twenty-six years. The governor, the judges of the Supreme court, 
judges of the Court of Admiralty and three “commissioners” composed 
this appellate tribunal.*1 It was reorganized in 1791, when it was made 
to consist of the judges of the Supreme court, the “presidents” of the 
several Courts of Common Pleas and three other persons “of known legal 
ability.’”** The court was abolished by statute in 1806 and its powers 
vested in the Supreme court,** which has ever since been the court of last 
resort. When the latter became overwhelmed with business a new court 
was erected for its relief, not above, but below, it. This tribunal, called 
the “Superior court,” has an intermediate appellate jurisdiction, part of 
which is final.** 

The history of New Jersey has, from the beginning, been so intimately 
associated with that of its great neighbors, New York and Pennsylvania, 
that, for intelligent comprehension, they need to be read together.** The 
early settlements west of the Hudson and east of the Delaware were under 
the jurisdiction of the Dutch government at New Amsterdam, and appeals 
from their local courts lay to the governor and council at that town.*® 
When the Duke of York, in 1664, carved out of the enormous territory 
granted to him by his royal brother the piece which he handed over to 
Berkley and Carteret, under the name of Nova Caesarea, his conveyance 
did not purport to confer powers of government.*? Later (1674) letters 
patent from the King, designed to remedy this omission, commanded the 
inhabitants “to yield obedience to the laws and government” established 
by Carteret,** and the Duke’s confirmatory grant, in 1682, to the twenty- 
four proprietors purported to confer upon them the same powers which 
he had received from the King.*® ‘The “Concessions” of Berkley and 
Carteret (1664) gave to the provincial assembly the power, the proprietors 
concurring, “to constitute all courts,” a power confirmed as to “Courts 
of Sessions and Assizes ” by Carteret’s “‘ Explanation” of the Concessions 
(1674). The latter also contained a provision wherein lay the embryo of 
our present Court of Errors and Appeals, “and that all appeals,” says the 
Explanation, “shall be made from the Assizes to the governor and his 
council, and thence to the lord proprietor, from whom they may appeal to 
the King.”®! The legislation of the first assembly (1668) refers to “the 
court,” but mentions none by name.” The second assembly. however 
(1675) made provision for holding “courts of small causes,” “county 
courts” and “ a Court of Assize” or “Province court.”53 Mr. Keasbey 
thinks that this act instituted the Court of Assize in New Jersey.54 Seven 


402 Poore, 1545, Sec, 23. The first constitution of New Jersey (1776) contained the same limit of the 
terms of justices of the Supreme Court; Sec. 12. 

41 Laws of Pa., 1700-1781, Vol. 1, p. 831. 

421d. Vol. 3, p. 92. 

43 Purdon Abridgement, p 258. 

44 Brightley’s Dig. Sup. (1895), p. 2682. 

45 The history of the Supreme Court of this State has been told quite fully by Mr. Whitehead, 
“The Supreme Court of N. J.,’’ 3 Gr. Bag, 355, 401, and by Mr. Keas bey, ‘“‘ Courts of New Jersey,” 17 N. 
J. L. J., 181, 210, 260. : 

46 Lewis, Id. 355; Winfield, Hist. of Hudson Co., N. J., p. 74. 

47 Leam. & Spicer, 8, 46. 

481d, 49, 

491d. 149; Gordon, Hist. of N. J., 50. 

50 Leam. & Spicer, 16. 

51 Id. 56. 

521d. 77, 84. 

531d. 96, 97, 99. 

54 Keasbey, ‘‘ Courts of N, J.,"17 N, J. L. J., 133. 
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years later, under the yovernment of the twenty-four proprietors, the 
assembly created in place of the Court of Assize a “Court of Common 
Right” to have original and appellate jurisdiction in all causes at law and 
inequity. It was declared to be “the Supreme Court of this Province.’ 
An appeal was given from its decisions directly to the King in council.5® 
The Court of Common Right was the supreme court of East Jersey till 
after the surrender, by the proprietors to the crown, when Lord Corn- 
bury’s ordinance in 1704, established the present Supreme court. 

In West Jersey the judicial system was fashioned after that of Penn- 
sylvania, for the proprietor of the latter was one of the proprietors of the 
former, and the planting of the two English colonies was carried on 
together by men of the same sect, governed by like religious and political 
ideals, and united in sympathy by a common persecution. The spirit of 
both was strongly democratic. 

Penn and his associates having purchased Berkley’s one-half of Nova 
Caesarea, under the name of West Jersey” (1676', in the same year issued 
their “Concessions,” or constitution of the proposed colony. The assem- 
bly, when it should come into existence, was empowered “to constitute all 
courts,”°* but neither in this constitution nor in the first legislation of the 
assembly was any provision made for an Appellate court above the local 
courts which the legislation established.*® In 1693 an act was passed 
reciting the need of such a court and establishing “a Supreme Court of 
Appeals” to determine “‘all appeals in law from any of the inferior courts” 
in civil cases.” In the same session a Court of Oyer and Terminer was 
created to try capital crimes.“ The Court of Appeals was reorganized as 
to its personnel and its jurisdiction enlarged to embrace original cases, 
civil and criminal, in 1699. An appeal was given by the latter act to the 
assembly." Upon the surrender of the government by the proprietors of 
East and West Jersey it became necessary, of course, to provide one 
system of courts in place of those of the two provinces. This Cornbury 
proceeded to do under the powers conferred upon him by his commission. 
The latter empowered him and his council “to erect, constitute and estab- 
lish such and so many courts” as they should think fit,“ and his instruc- 
tions had directed “that appeals be made, in cases of error, from the 
courts’ * * * “wnto you and vour council there,” and thence to the 
King in council.“ Cornbury, now Governor of both New York and New 
Jersey, issued his ordinance (not dated, but printed in 1704) establishing 
in the latter state the same judicial system, in substance, which had been 
previously set up in New York. Among the courts ordained was “a 
Supreme Court of Judicature” with the jurisdiction of the Superior courts 
of Westminster.” The governor and council heard appeals or writs of 
errors from the Supreme court till the constitution of 1844 substituted the 
present Court of Errors and Appeals, consisting of the justices of the 
Supreme court, the chancellor and six judges “specially appointed” for 

55 Leam. & 8picer, 232. 7 
56 Id. 238, 

57 Leam. & Spicer, 61. 

58 Td. 408. 

59 1d. 426, 428, 429. 

61d. 517. 

61 Id. 520. 

62 Id. 543. 

63 1d. 651. 


641d. 641; Gordon Id 56 
65 Keasbey, ‘‘ Courts of N. J.,".17 N. J. L. J.. 211, where the ordinance is given in full. 
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terms of six years, who, by a custom grown out of the traditional exercise 
of supreme judicial power by laymen holding executive office, were, till 
recently, rarely lawyers. Within a very few years, however, our gov- 
ernors have tried the experiment of appointing such lawyers as could be 
induced to accept the underpaid employment.™ 


No great change has been made in the jurisdiction or organization of 
the Supreme court during the two centuries of its existence. There has 
never been a separate court, in the proper sense of the word, superior to it, 
for the governor and his council were generally laymen; they wrote no 
opinions; they formed an executive institution incidentally exercising 
judicial functions, whose judgments, like legislative divorces, though pur- 
porting to be judicial expressions of law, savored somewhat of acts of 
supreme power. Since 1844 and as long, at least, as the special judges 
of the Court of Errors and Appeals were laymen, the justices of the 
Supreme court have constituted from five-sixths to nine-tenths of the 
former court and, with exceptions so rare that we may lay them out of 
account, have made its decisions; for the chancellor was at first only one 
among the six, later among the ten, lawyers on that bench, and the lay 
judges had no influence at all in the decision of legal questions, except in 
the very rare instances alluded to.™ 

In Delaware the governor (who was also the governor of Pennsyl- 
vania) and his council were the only high Appellate court till 1684, when 
the “Provincial court,” consisting of five judges, was created by statute. 
It appears to have acquired the title of “Supreme Provincial court” by 
custom.® The constitution of 1776 referred to it as the “Supreme court” 
and provided for an appeal from it to a “Court of Appeals,” consisting of 
the “President” (governor) and six others appointed, three by the assem- 
bly and three by the council, and having “the authority and powers here- 
tofore given by law in the last resort to the King in council.”® Later 
constitutional changes (1792, 1831) changed the name of this court to 
that of “Errors and Appeals” and made it consist of the chancellor, and 
the judges of the Supreme (after 1831 Superior) court, excluding, in any 
case, the judge or judges whose decision was under review. The consti- 
tution of 1831 substituted a “Superior court” for the old Supreme court, 
but as the new court had the same jurisdiction as the old the change 
appears to have been chiefly one of name. In 1897 a new constitution was 
adopted abolishing the Court of Errors and Appeals, and vesting the 
judicial power in “a Supreme court, a Superior court, a Court of 
Chancery” and other inferior courts. A chancellor, a chief justice and 
four associate justices hold all of these tribunals, but not more than three 
of them sit in any court except the Supreme court, in which all may sit (the 


66 The six judges ‘specially appointed’ are paid a per diem compensation. They may practice 
in other courts, but, of course, cannot appear as counsel in the Court of Errors and Appeals, nor sit in 
any case in that court in which they may, at | time previously have been retained. These circum- 
stances preclude most lawyers of large practice from accepting the office. The court sits three 
times a year for two or three weeks at each session. 

6" There were five justices of the Supreme Court in 1844. Later the number was increased to seven. 
For.some years past it has been nine. No member of the Court of Errors and Appeals whose decision 
below is under review can sit in the case in that court. The nine justices sit in the Supreme Court in 
three divisions (at the same time and place) of four, three and two members, respectively. Hence 
there are never more than four, and usually not more than two or three justices who are ex- 
cluded from the appellate court for that reason. When the judgment reviewed is from some other 
court, as often happens, it ro | be that all the justices sit in the appellate court. 

68 Scharf, Hist. of Del.. Vol. 1, p. 

691 Poore, C. & U., ‘‘ Delaware.” 
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chancellor included), save the judges whose decisions are under review. 
The Supreme court has original jurisdiction on writs of certiorari, prohi- 
bition and mandamus only. 

The grant of Maryland to Lord Baltimore, in 1630, conferred all 
powers of government, expressly including the authority to establish 
courts,” and this power Baltimore delegated to his governor. The “Pro- 
vincial court” apparently consisted of the governor and council till 1692, 
when the two bodies became distinct, though the same person was often a 
member of both.7!_ The first constitution (1776) changed the name of the 
Provincial court to that of the “General court,” and established a “Court 
of Appeals,” consisting of persons of “integrity and sound judgment in the 
law.” All subsequent constitutions of the state have retained the Court 
of Appeals, and since 1805 appeals have been taken directly to it from the 
local courts, the appellate jurisdiction of the General court having been 
transferred to it then. ‘There has never been in Maryland a tribunal 
bearing the title “Supreme court;” none the less, the Court of Appeals is 
the true American Supreme court. It bears all the characteristic marks, 
including an historical descent from the supreme common law tribunal of 
colonial times. The General court has been abolished. 

The governor and ccuncil, in Virginia, exercised supreme judicial 
power throughout the colonial period. Their tribunal received the name 
of “The General court” in 1661-1662, and that title was retained till 1851, 
when the court was abolished. Its jurisdiction was original and appellate. 
By statute (1788) the General court was made to consist of five judges, and 
in 1779 the legislature erected the Supreme Court of Appeals, consisting 
of the five judges of the General court, the three judges of the Court of 
Chancery and the three judges of the Court of Admiralty. The civil 
jurisdiction of the General court was then transferred to the Supreme 
Court of Appeals, but the former tribunal retained its criminal jurisdiction, 
which was final, as long as it existed. The constitution of 1830 pro- 
vided for the appointment of judges of the Supreme Court of Appeals by 
the legislature, and each of the later constitutions (1850, 1864, 1870) con- 
tinued it as the court of last resort. Appeals lie to it directly in civil and 
criminal cases from the local courts. It is the lineal descendant of the 
old General court. 


In the two Carolinas and in Georgia the peculiar circumstances of 
the colonies gave a history to their judicial institutions quite unlike that 
of the other colonies. All three were proprietary provinces. Each had 
an immense territory, with an inland population so thinly scattered that 
but few local courts were organized in the early colonial times. When 
at last these were established the local spirit, the long distance to the 
capitals and the difficult communication discouraged appeals to a central 
tribunal, though all three colonies, at some time in their histories, afforded 
appeals from the courts to the governor in council. No central appellate 
court, however, found permanent footing in either till this century had 


70] Poore, ‘‘Maryland,”’ 

71 — ‘* The Proprietary Province,’ 3 Am. Hist. Rev. (1897), 45. 

721 Poore, 827. 

16 Doyle. Th 1 i 

74 Doyle, ‘‘ The Am. Colonies,”’ Virginia, 110, 217, 267 ; Patterson, ‘‘ The Supreme Court of A ls,”’ 
5 Gr. Bag (1893), 310, 361. - . — 

75 Patterson Id. 

762 Poore, ‘‘ Virginia.”’ 
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begun. The inconveniences arising from conflicting decisions in the dif- 

ferent local courts at last caused the institution of a supreme appellate 

tribunal in each state. In North Carolina it was first called the “Court of 

Conference,” and was given the title of Supreme court in 1804. In South 

Carolina the “Constitutional court” was established in 1800, and was suc- 

ceeded in 1825 by the “ Court of i gro which was followed, in 1868, 
n 


by the present Supreme court. Georgia the Supreme court was 
ordained by the constitution in 1835, but was not organized till 1845. In 
all three states the Supreme court is the court of last resort and has, with 
its appellate jurisdiction, little or none original.” 

All the states organized since the adoption of the national constitution 
have had each its Supreme court from the birth of the state, except, I 
believe, Tennessee, which having been formed from a part of Georgia, 
adopted, at first, her old system of local courts without appeal. The state 
constitution of 1834, however, established the Supreme court, which is 
still the state court of last resort. 

Every state in the Union, except New York, has now the historic 
Supreme court. In Kentucky and Maryland its title is the “Court of 
Appeals,” but it is the American institution of a Supreme court, for in each 
of these two states it is the court of last resort, as old as the state itself, 
and there is in the judicial system no older common law court having 
general supervising powers. In every state, other than the three last 
named and New Jersey, the court of last resort is not only the character- 
istic American institution, but it bears the title “Supreme court,” though 
in some cases explanatory words are added. In Virginia and West Vir- 
ginia the words “of Appeals” are added; in Connecticut, “of Errors.’’ 

In no present judicial system of English speaking people coming 
under my notice have I found so much that is both antiquated and intricate 
as in that of New Jersey. The change proposed by the Bar Association, 
far from being a step toward simplicity, adds to the list another altogether 
distinct court with five highly paid judges. Something may be learned 
by comparing judicial systems. New Jersey and Massachusetts have 
about the same area, 7,815 and 8,315 square miles, respectively. The 
former is divided into twenty-one counties, the latter into fourteen. New 
Jersey has a population of eighteen hundred thousand; Massachusetts 
of twenty eight hundred thousand (census of 1900), and their wealth in 
1890 was, for the former $1,445,000,000, for the latter $2,803,000,000. 
The following is a comparison of their judicial systems above the grade 
of municipal courts: 

MASSACHUSETTS. 


Compensation 
Name of Courts. No. of Courts. No, of Judges, of Judges. 
IE ane Sia cia joss .c4b denaciesebeeae Spaslameemmracseees 1 7 $ 53,000 
I dc exo eins KA? Kop de keemphds) oie ae bL6d 546K eA% 1 18 108,000 
County Probate Court, . tHe ‘ “i 14) ° 
County Insolvency Court, f Held by same judge ......... 144 16 44,980 
30 41 205,980 


77 Battle, ‘Provincial Courts of N. C.."" 103, N, C. Rep., 441, 476; MeCrady, Hist. of S. C., Vol. I, 
692, Vol. II, 7, 44, 428, 631, 642; Hill, ‘*‘ The Supreme Court of Ga.,’’4Gr. Bag (1892), 18, 65; Stevens 
Hist. Ga, Vol I, 338, 391, 432; White, “Statistics of Ga.,’’ 61. 

™ The lists of courts and figures in the table for Massachusetts are taken from the-Auditor’s Report 
(1899). of that state, and from the ‘‘ Manual for the General Court, 1900.’’ The figures for New Jersey 
are taken from the State Comptroller’s Report for 1899, except the salaries paid to judges of the county 
courts The latter (except the circuit court judges) are paid by their respective counties, and [ 
learned the amount of the salaries by writing to the judges themselves, 
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In each of twelve counties one judge holds the Probate court and the 
Insolvent court. In each of the other two counties there are two judges 


to hold those courts. 
NEW JERSEY. 


Compensation 
Names of Courts. No. of Courts. No. of Judges. of Judges. 
. § 1 Held by justices of Supreme Court and Chan- } . 
Errors and Appeals. ; cellor and 6 special a ° $ 13,000 
eee ee 1 Held by Chancellorand 5 Vice Chancellors. 6 55,000 
Prerogative ......... 1 Held by Chancellor and one Vice Chancellor. ‘<s 
GUBTGMRG. 6.0.0.5 ccs c0e : Hela by 8 a wai 9 82,000 
noes 2 e xy Supreme Court justices, but extra, e oF 
Circuit .......++-+++ Circuit judges in 3 counties. ( . =2,500 
Common Pleas,...... 21 One judge in each county, 21 69,680 
rr 21 Held by judges of Common Pleas. “ 
Quarter Sessions. ... 2) “ “* “ * Ree : 
Oyerand Terminer.. 21 Held in each county by a justice of Supreme 
Court , 
109 45 $242,180 


If the plan of the Bar Association be adopted the state will pay $50,- 
000 to the judges of the Court of Appeals in place of the $13,000 it now 
pays, and the total compensation to the judiciary will be about $280,000. 

The following, I venture to suggest, would be a better plan than that 
of the Bar Association, for, if adopted, it would be a step toward simplicity 
and economy in the judicial system, it would be in accord with the forms 
of judicial organization that have grown up everywhere in the United 
States, and it would tend to raise the character of the Circuit bench, while 
it would not degrade the Supreme court. In New York and other states 
a similar system exists under different names. 

1. Abolish the Court of Errors and Appeals. 

2. Vest its jurisdiction (including appeals from Chancery) in the 
Supreme court, requiring that court to sit monthly for appellate work and 
till its docket is cleared. 

3. Enlarge the jurisdiction of the Circuit courts, including within it 
cases on certiorari and mandamus, subject always to a speedy review in 
the Supreme court. 

4. Increase the number of Circuit judges as may be necessary to 
relieve the justices of the Supreme court sufficiently to enable them to sit 
monthly in that court for appellate work. 

It would perhaps be well, though not necessary, to consolidate the 
Circuit courts in all the counties into one court for the whole state, the 
judges sitting separately for trials,and together, in divisions of two or three, 
in different parts of the state, to hear arguments, as some of the Supreme 
court justices did at general term under the late system in New York. 

Under such a system the Circuit judges in most counties could, if 
required, do the work now done by the judges of the other county courts, 
and they would do it better, because higher abilities could be got for the 
Circuit bench than for the other county courts. Circuit court judges are 
paid more (except :n two counties) and have a larger jurisdiction. 

Such a plan would preserve the Supreme court and would give us an 
“independent” court of appeals; for the appellate work would now, or 
very soon, leave its members no time for any other judicial duties. That 
has been the experience in Connecticut and it is fast tending so in Massa- 
chusetts. The plan would, indeed, make the Court of Chancery a sub- 
ordinate tribunal, but so does the plan of the Bar Association. The latter 
proposes to make the five vice chancellors members of that court with ju- 
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dicial powers equal to those of the chancellor. What will become of the 
historic Court of Chancery, which always consisted of one supreme judicial 
officer, the chancellor, aided by assistants, when its powers are wielded by 
six chancellors, none of whom sits in the superior tribunal which reviews 
its decisions? Indeed, that ancient court seems everywhere to have fallen 
or to be fated to fall. In England it is now the “Chancery Division” of 
the “High Court of Justice,” and is held, not by the chancellor, though he 
may, if he choose, sit in it, but by six lords justices of the “High Court of 
Justice.” In only seven of the forty-five states of this Union does even 
the name survive.” And where the name still preserves its associations 
there is usually no chancellor or there are, as in Tennessee, several. Only 
in New Jersey and in Delaware is the chancellor still a high state officer. 


CHARLES H. HARTSHORNE. 
__ Jersey City, N. J., December, 1900. 


79 The seven states in which there are courts called ‘‘ Courts of Chancery ” are, Vt., N. J., Mich. 
Del., Tenn., Ala., Miss. 

Stimson, Am. Statute Law, Vol. I, 2555 The work was published in 1886, I have not looked to see 
whether any of the seven states have abolished the court since. 


JOSEPH A BEECHER et. al. r. BOARD OF STREET AND WATER COMMIS- 
SIONERS OF CITY OF NEWARK. 


(N. J. Court of Errors and Appeals, Nov. 19, 1900.) 
City Ordinance— Erection of Bridge Over Public Street— Certiorari. 


Qn March 1, 1900, the Board of Street and Water Commissioners of 
the City of Newark passed, over the mayor’s veto, the ordinance referred 
to in the opinion of the Court of Errors and Appeals. It was shown by 
the depositions taken under the rule granted for that purpose that the 
defendant Prudential Insurance Company was engaged in erecting large 
buildings on both sides of Bank street, in the City of Newark, and had 
obtained permission of the defendant Board of Street and Water Com- 
missioners, under the above ordinance, to connect the buildings by an 
arch or bridge across Bank street, twenty-eight feet six inches in width, 
to be constructed of stone and iron, the ‘abutments projecting upon the 
sidewalk on either side two feet beyond the property line, and the center 
of the crown of the arch to be eighteen feet above the surface of the street, 
the structure to be forty-five feet in height. The prosecutors were owners 
of property on Bank street, and were present at the consideration of the 
ordinance by the defendant Board and protested against its passage, and 
upon its passage applied for and obtained a writ of certiorari removing 
the ordinance and proceedings thereon into the Supreme court for review. 
Upon the evidence in the case the Supreme court determined that the 
defendant Board of Street and Water Commissioners had no lawful power 
to pass the ordinance, and that the erection of the bridge would injuriously 
affect the property of the prosecutors, and, therefore, that they had the 
private interest, or were exposed to the special injury, which entitled them 
to question by certiorari the power of the Board in the matter under 
review, and rendered judgment setting the ordinance aside. (46 At. Rep. 
166). This judgment the defendants removed by writ of error into the 
Court of Errors and Appeals, where the judgment of the Supreme court 
was affirmed, Justices Van Syckel and Fort dissenting. (47 At. Rep. 466). 
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_ Messrs. J. A. Beecher & Son for prosecutors of writ and defendants 
in error. 


Messrs. Coult & Howell, Mr. William H. Corbin and Mr. E. L. Price 
for plaintiffs in error. 


DEPUE, C. J.: The provision of the city charter, which is relied on 
as empowering the municipal authorities to make a grant such as is con- 
tained in this ordinance, is section 31, sub. div. viii, which is as follows: 
“That the Common Council shall have power, within the said city, to 
make, establish, publish and modify, amend or repeal ordinances, rules, 
regulations or by-laws, for the following purposes, viz.: * * * viii. 
To prevent or regulate the erection or construction of any stoop, step, 
platform, bay window, cellar door, area, descent into a cellar or basement, 
sign or any post or erection, or any projection or otherwise in, over or 
upon any street or avenue, and to remove the same at the expense of the 
owner or occupant of the premises.” P. L. 1857, p. 116. The powers in 
this respect have since been conferred on the Board of Street and Water 
Commissioners. The Supreme court held that this provision of the city 
charter gave the municipal authorities no power to pass an ordinance such 
as the one in question. In that view we concur. 


The remaining question is whether the prosecutors in this case have 
the standing in court which would entitle them to prosecute this writ. 
They are the owners of lands fronting on Bank street, in the neighborhood 
of the place where this arch is proposed to be erected. They claim that 
their property will be injuriously affected by the construction of the 
arch, and that they will sustain a special injury to their property, which 
entitles them to question by certiorari the power of the Board in the 
matter under review. The Supreme court, referring to the evidence on 
that subject, said: “Looking at all the evidence in the case, we think it 
preponderates in favor of the proposition that the erection of this bridge 
would injuriously affect the property of the prosecutors, and, therefore, 
that they have the private interest or are exposed to the special injury 
which entitles them to question by certiorari the power of the Board in 
the matter under review.” 

There being at least competent evidence to sustain the finding of the 
Supreme court on this subject, its decision cannot be reviewed on writ of 
error to this court. 

In the most recent case on this subject, decided June 18, 1900, this 
court, in an opinion unanimously concurred in, decides that the land of an 
individual will be depreciated in value by contemplated municipal pro- 
ceedings, and thereupon holds him entitled to prosecute a writ of certiorari 
to test the legality of those proceedings; such decision is not reviewable 
in this court. Morris & Cumings Dredging Company v. Mayor, Etc., of 
Jersey City, 46 Atl. Rep. 609. | That decision was made upon facts very 
similar to those presented in this case and must control on this subject. 
The judgment of the Supreme court should be affirmed. 
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IN RE ESTATE OF CHARLES KEELER. 409 


IN RE THE ESTATE OF CHARLES KEELER, WHO DIED INTESTATE. 


(Mercer County Orphans’ Court, December, 1900.) 


Administrator—Next of kin— 
Appointment of —In appointing an 
administrator from several appli- 
cants of the same degree of kinship, 
all else being equal, the court pre- 


such next of kin, one is named by 
the majority in interest and such 
nominee is not objectionable as to 
moral fitness, integrity and capahil- 
ity, the court, though not bound to 





fers the male to the female, the do so, will, as a general rule, ap- 
older to the younger; but when, of point such nominee. 


On counter applications by next of kin to administer. 

Mr. William M. Lanning for Mary Schlicker. 

Mr. Robert S. Woodruff and Mr. Erwin E. Marshall for George W. 
Keeler. 


RELLSTAB, J.- Two out of seven of the next of kin of the late 
Charles Keeler, who died intestate, apply for the appointment of George 
W. Keeler (one of such two applicants) as administrator of such estate. 
The remaining five of such next of kin apply for the appointment of Mary 
Schlicker, one of their number, for such position. Both claimants are of 
equal moral fitness and integrity. Mary Schlicker is a married woman, 
but this is no disqualification. (Sec. 142, Revised Orphans’ Court Act, P. 
L. 1898, 767). Mr. Keeler is the oldest of the next of kin and his business 
experience is undoubtedly greater than that of Mrs. Schlicker, but the 
estate to be administered is small and apparently uncomplicated, and 
there is nothing to suggest that she does not possess the needed qualifica- 
tion to administer it. 


“In appointing an administrator from several applicants of the same 
degree of kinship, all else being equal, an elder will generally be preferred 
to a younger and a male toa female.” Hill’s Case, 10 Dick. Chan. 764. 


If this were the only rule applicable to the case under consideration, 
Mr. Keeler should be appointed, for he is the oldest brother. This right 
to administer is objected to, however, by five of the seven of the next of 
kin, who join in requesting the appointment of their sister, Mrs. Schlicker. 

In Cramer v. Sharp, 4 Dick. Ch. 558, the Prerogative court held: 
“While the court is not bound to approve the nominee of the majority in 
interest, still where they select one of their own number agaitist whom no 
objection exists, it will, as a general rule, appoint their nominee, and the 
reason for this is that those having the largest interest in the estate may, 
in the majority of instances, from considerations of self-interest, be safely 
trusted to make a proper and competent selection from among their own 
number.” 

30th applicants are of equal degree of kinship; they both possess 
sufficient administrative ability to administer this estate. Mrs. Schlicker 
is the nominee of the majority in interest of this estate, and in that respect 
has the advantage over her competitor in this contest. In such case it 
would seem that the claim of the older brother is not as cogent as that of 
the sister, and that the wishes of the majority in interest should control 
the discretion of the court. 
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In Dick. Prob. Court Prac., p. 48, it is said: “The court prefers the 
male to the female, and selects the representative of the majority of inter- 
ests. When these rules conflict, the latter prevails,” citing Iredale v. 
Ford, 1 Sw. & Tr. 305. 

The cited case is authority for the rule thus stated by Mr. Dickinson. 
In this English case the letters of administration were granted to two 
sisters rather than the brother, the sisters representing the larger interest: 
Creswell, J., saying that the rule granting administration to the majority of 
interests is more stringent than that preferring males. This rule, conced- 
ing the right to administration in those having the majority of interest, is 
generally recognized wherever the subject is not controlled by local 
statutes. (See A. & E. Enc. Law, Vol. I (2d ed.), p. 766, etc.) 

This general rule controls the present contested right of administra- 
tion, and, in accordance therewith, Mrs. Schlicker is appointed administra- 
trix of the estate of her father, the said Charles Keeler, deceased. 


SCHUHARDT «. D.,L & W. R. CO. 


(N. J. Supreme Court, November Term, 1900.) 
Practice—Demurrer. 

Before Depue, C. J., and Dixon, J. 

PER CURIAM: If a demurrant notices the argument, and fails to 
bring it on, the adverse party is entitled to costs, as for a motion noticed, 
but not made; but the adverse party is not entitled to take judgment on the 
demurrer, or have it stricken out, for he could himself have given the 
notice and brought on the argument. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 


Taxation—Exemptions—-Schools and _ colleges.—Incorporation is 
not necessary in order to exempt from taxation a college, academy, 
seminary of learning, public library, school house or building erected and 
used for religious worship. The requirement of incorporation introduced 
by the amendment of May 16, 1894, to the tax act extends only to institu- 
tions using buildings as asylums or schools “for the care, cure, nurture, 
maintenance and education of feeble-minded or idiotic persons and chil- 
dren.” State (Montclair Military Academy, Prosecutor) v. Bowden, Tax 
Collector. (Messrs. Coult & Howell for prosecutor. Mr. Charles D. 
Thompson for defendant). Argued before Dixon, Ludlow and Collins, 
JJ. Opinion by LUDLOW, J., October 19, 1900. 
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GRANTS AND CONCESSIONS. which says that the first edition of 


that work was printed by William 

In the reprint edition of “Leam-. Bradford, of Philadelphia, but the 
ing and Spicer’s Grants and Con- exact year is unknown. The note 
cessions,” made at Somerville, in quotes from Griffith’s Law Register 


» >” 


ISS1, there is a prefatory note that it was “about 1751 or 1752. 
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Itwould seem to be possible to get a 
little nearer the ‘date than this, and 
yet we have not seen anything 
which directly throws light upon 
the actual year. Mr. Morgan 
Hand, of Cape May Court House, 
writes us that he, in 1887, had be- 
fore him the “Book of Surveys of 
Aaron Leaming,”’ containing, 
among other things, the following 
entries : 

“1755, Feby. 2d. Spicer and I 
began compiling the New Jersey 
Constitution.” 
~ “1756, Nov. 29. Spicer and I 
began the Table of the Jersey Con- 
stitution.” 

Mr. Hand remarks: “These en- 
tries (in Leaming’s handwriting 
undoubtedly) fix a portion of the 
period occupied by them in the 
work, though, of course, they do 
not bear directly upon the date of 
publication.” 

AN ELECTION CASE. 

An application was made before 
Mr. Justice Dixon, in the Passaic 
Circuit, for a recount of the ballots 
in the matter of John W. Sturr, de- 
clared elected Sheriff, the contest- 
ant being Francis J. Marley. Mr. 
Sturr was the Republican candi- 
date, and Mr. Marley the Demo- 
cratic. The recount was asked 
upon the ground of defective and 
illegal ballots. Mr. Sturr was al- 
ready in commission. The court 
said that, in view of the commission 
being issued by the Governor, the 
time had gone by when it was in a 
position to act in the matter under 
the law. The certificate of election 
issued by the Board of Elections 
was now of no more value than was 
a policy of insurance that had ex- 
pired; in fact, it was not worth the 
paper that it was written upon. 
The power of the court to order a 
recount includes the power to re- 
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voke a certificate after it has been 
given and before it has been super- 
seded by the commission from the 
Governor, after which the certifi- 
cate is of no value. If the recount 
had been requested the day after 
election, then it could have been or- 
dered before the certificate had been 
granted. 


| MORRIS COUNTY BAR BANQUET. 


| County 


On November 27 the Morris 
Bar Association met at 


dinner at the golf house, and it was 
said to have been the first of its 


kind in fifty-four years. The guests 


of the evening were Justices Gar- 


retson and Fort and ex-Judge 
Francis Child. Forty covers were 
laid and menus engrossed on parch- 


ment, in the form of a citation, 


_ bound in red silk tape and bearing 


the official seal of Morris county, 


_ were distributed among the guests. 


the 


Vice Chancellor Pitney occupied 
toastmaster’s seat, with Mr. 


| Justice Garretson on his right and 








Mr. Justice Fort on his left. Let- 
ters of regret were read from Chan- 


_cellor Magie, Mr. Theodore Little, 


Mr. John Whitehead and others. 

Vice Chancellor Pitney made the 
opening speech, full of interesting 
reminiscences. Mr. Justice Fort 
was down for the main address, 
and he strongly advocated the pro- 
posed constitutional amendment to 
change the present judiciary sys- 
tem. He recommended that the 
Court of Chancery should consist 
of the Chancellor and all the Vice 
Chancellors, instead of the Chancel- 
lor alone. He also favored an in- 
dependent Court of Errors and Ap- 
peals, claiming that, under the 
present system, sufficient time was 
not allowed to try cases. During 
the last term, he said, there was 
submitted fourteen thousand type- 
written pages of briefs and evi- 
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dence. At the present term of the 
Court of Errors and Appeals over 
seventy cases were up for decision, 
sixty of which were argued or pre- 
sented. He claimed that one case 
a day only should be heard by the 
court, while at present ten were 
frequently brought up. 

Senator Mahlon Pitney was call- 
ed on to speak, as one of the active 
members of the Bar. He said he 
was in favor of the proposed con- 
stitutional amendment, both in his 
official and professional capacity. 

Other speeches were made by 
Vice Chancellor Emery, Alfred 
Mills, J. H. Neighbour, Congress- 
man Salmon and Edward A. Day, 
all of whom spoke reminiscently 
and advocated the proposed con- 
stitutional amendment. 

THE PORTRAIT. 

MR. ALVAH A. CLARK, 
* We present to our readers this 
month an admirable portrait of ex- 
Congressman Alvah A. Clark, of 
Somerville, who was born at Leba- 
non, Hunterdon county, New Jer- 
sey, September 13, 1840. When 
young, his parents removed to 
New Germantown, same county. 
He received his preliminary educa- 
tion under that prince of teachers, 
Rev. William Blauvelt, D. D., of 
Lamington, and studied law, first, 
in the office of Mr. John C. Raf- 
ferty, who was once Secretary of 
the New Jersey Senate, and after- 
ward Prosecutor of the Pleas of 
Hunterdon county; and, second, 
with Mr. Isaiah N. Dilts, of Somer- 
ville. 

He was admitted as an attorney 
at the November term, 1863, and as 
counsellor at the February term, 
1867, and is a Special Master in 
Chancery. Upon his admission to 
the Bar, he opened an office in New 
Germantown, where he practiced 
for four years, and in September, 


_ subjects, 


| withdrawn 


| Pa. 
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1867, he removed to Somerville, 
which has been his residence for 
the past thirty-three years. 

In 1876, he was elected to the 
Fourty-fifth Congress from the 
Fourth Congressional District, and 
was re-elected in 1878. His Con- 


_ gressional record was clean, and he 


to pleasing his constituents. 


devoted himself with great energy 
Some 
of his Congressional speeches 
printed at the time, on important 
were commented on in 
most favorable terms. Since his 
Congressional career, Mr. Clark 
has not been a candidate for public 
office, but all things point to his 
nomination at the hands of the 
Democratic members of the 125th 
Legislature, about to convene at 
Trenton, for United States Senator. 

His legal business has been large, 
important and lucrative. He has 
been attorney for numerous cor- 
porations, and has engaged in 
some of the law cases, which are 
distinguished in the court history 
of the state; for example, that of 
the Vanderveer wiil case. 


INNOCENT MAN PARDONED. 


In Philadelphia, on December 8, 
after serving seven years of a thir- 
teen years’ sentence in the Eastern 
Penitentiary, James Parker, of El- 
lisdale, N. J., was released as inno- 
cent of the crime of which he was 
convicted. 

Parker, who is not twenty-seven 
years old, in 1891 obtained employ- 
ment in Lordentown, where, in 
1893, he was arrested on the com- 
plaint of a young woman to whom 
he was engaged to be married. 
She charged him with stealing her 
watch. The charge was afterward 
and Parker released. 
Parker then went to Bucks county, 
One night he slept in a pri- 
vate room connected with a tavern, 


_and in the morning he donned a 
| suit of clothing which was hanging 
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in the room, mistaking it for his 


own. Shortly after leaving the 
place he was arrested for larceny. 
When Parker was tried, at Doyles- 
town, before Judge Yerkes, a con- 
stable from New Jersey testified 
that he had been previously arrest- 
ed for larceny. This militated 
against him; he was convicted and 
sentenced to thirteen years’ impris- 
onment. 

Recently Parker wrote to a friend 
protesting his innocence, and the 
matter was placed in the hands of 
Mr. Eckhard P. Budd, of Mount 
Holly, N. J. Mr. Budd learned 
that the Bordentown young woman 
had mislaid her watch and later 
found it, and that the clothes which 
Parker had left at the inn were of 
better quality than the ones he had 
put on by mistake. These facts 
were presented to Judge Yerkes, 
who joined in the plea for pardon. 
The Board of Pardons unanimous- 
ly gave Parker his liberty. 


STATE BAR ASSOCIATION. 


About fifty members of the State 
Bar Association attended a meeting 
at Trenton on November 20 to con- 
sider the proposed amendments to 
the state constitution. Mr. Eugene 
Stevenson, of Passaic, presided. 
Mr. Justice J. Franklin Fort pre- 
sented the report of the committee, 
of which he was chairman, ap- 
pointed to suggest the changes to 
the constitution. The report of 
this committee had already been 
adopted, with slight modifications, 
at a meeting of the Association held 
at Atlantic City, but this did not 
prevent a detailed discussion upon 
every section at the November 
meeting. 

There was a prolonged discussion 
over the proposition “that the 
granting or refusing of a new trial 
by the Circuit court or Court of 
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Common Pleas may be reviewed, 
both as to law and as to fact, by the 
Supreme court.” This amendment 
was tabled after long discussion. 
The Association approved the 
proposition that the Governor, At- 
torney-General and Chancellor 


_ should comprise the Court of Par- 


dons, and that an independent 


_Court of Errors, consisting of five 


judges, should be established. The 
proposition to make the vice chan- 
cellors constitutional officers was 
approved, but the provision that 
they be appointed by the Chancellor 
was defeated, the Governor, instead, 
being designated as the appointive 


| power. 


The other provisions of the com- 
mittee’s report were approved. 


_Among them are: That the Court 
of Common Pleas shall be consti- 
tuted and held in each county as 
_may be provided by law; that the 





Supreme court may sit in divisions 
at the same or different times and 
places; that the Chancellor, Vice 
Chancellors, Judges of the Court of 
Errors and Supreme court shall be 
appointed by the Governor for 
terms of seven years, and of the 
Court of Common Pleas for five 
vears. 


FIRST WOMAN LAWYER IN 
FRANCE. 


Mme. Petit, the first woman to 
qualify for the legal profession in 
France, took the barrister’s oath in 
the Court of Appeals in Paris last 
month. The occasion was a unique 
one. A great crowd assembled 
(almost every distinguished lawyer 
in Paris was present) to see the 
strange spectacle of a woman going 
through the ceremony which gave 
her the right to practice in the law. 
courts of Paris. The pioneer ef- 
forts of Mdlle. Jeanne Chauvin, in 
France, to open the legal profession 
to women have borne fruit. 
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PORTRAIT OF CHANCELLOR 
McGILL. 


A large portrait of the late Chan- 
cellor Alexander T. McGill was re- 
ceived at the State House, in Tren- 
ton, on Nov. 1, having been pre- 
sented to the state by the Bar Asso- 
ciation of Hudson county. The 
portrait is an excellent one, bearing 
a striking resemblance to the: late 
Chancellor. It was painted by Ar- 
tist Henry Harrison, of Jersey City, 
who painted a number of the por- 
traits hung in the State House. 


SIFTING THE ATTORNEYS. 


In Illinois there must be more of 
a sifting process in admitting can- 
didates to.the Bar than in New 
Jersey, or otherwise the young men 
are behind ours in preparation. At 
the last examination there were 
eighty-six candidates for an attor- 
ney’s license, and of these only 
thirty-seven were passed. 


OLD TIME LAY JUDGES. 


A few of our very oldest lawyers 
can remember the time when, prior 
to the adoption of the Constitution 
of 1844, the lay judges for the 
county courts were almost as nu- 
merous as bees around a beehive. 
The ordinary judicial Bench was 
not long enough to hold them all, 
and they were sometimes stretched 
along the whole end of the court 
house; splendid wall flowers, bask- 
ing in the sunshine of small pay and 
plenty of dignity, but without any 
substantial use in the administra- 
tion of the law. We have heard of 
there being as many as ten and fif- 
teen, and sometimes twenty, on the 
county Bench at one time, and it is 
stated that occasionally as many as 
ten judges would be appointed by 
the governor in one county in a 
single year. 

We are moved to recount this lit- 
tle historical incident by observing 


| alterations. 
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a notice of the death of ex-Judge 
Randall C. Robbins, of Mercer 


county, in the eighty-eighth year 
| of his age. 


He was one of these lay 
judges who sat on the Bench at the 
first session of the Mercer court, 
held in June, 1838. 


NEW SUPREME COURT RULES. 


A committee of the judges of the 
Supreme court, consisting of Jus- 
tices Dixon and Collins, have re- 
cently revised and amended the 
rules of that court. The last edi- 
tion of the Rules were issued in 
1885, and since then many new 
rules have been promulgated. 
These are now inserted under 
proper headings. 

The work of revision has fol- 
lowed along conservative lines, and, 
while many rules are changed in 
their phraseology, practitioners are 
not likely to be embarrassed by the 
One or two changes 
may be noted here: 

It is provided that process is to 
be endorsed not only with the 
name of the attorney suing out the 
same, as now, but also with his of- 
fice address; or, if a person sues out 
the writ himself, then with his name 
and residence. Unless otherwise 
provided by statute or order, it is 
sufficient service to leave any papers 
in a cause at the endorsed address 
between the hours of ten A. M. and 
four P. M. The defendant is oblig- 
ed to make the like endorsement, 
and with the same effect as to ser- 
vice of papers. 

The time for applying to the cir- 
cuit justice for a rule to show cause 
for a new trial is extended from 
four to six days. 

The rule respecting submission 
of causes on written briefs, and the 
printing and typewriting of papers 
at the argument, is clarified, and 
the procedure very fully and par- 
ticularly regulated. 
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The rules were promulgated by 
an order made on December 7 last, 
but they are not to take effect until 
the first day of February term, 1901, 
before which time they will have 
been printed and placed in the 
hands of the members of the Bar. 


NEW CHANCERY COURT RULES. 


At the opening of the last Chan- 
cery term, His Honor the Chancel- 
lor, in replying to several requests 
made by Bar Associations respect- 
ing certain amendments desired by 
them in the Chancery court rules, 
announced that he had under con- 
sideration the entire revision of 
rules of that court. 

Suggestions in this line coming 
from Bar Associations or individual 
practitioners will no doubt be wel- 
comed by the court. 

OBITUARY. 
JUSTICE GEORGE CRAIG LUDLOW. 

(in December 18, at his home in 
New Brunswick, died Mr. Justice 
George C. Ludlow, of the State 
Supreme court, from heart trouble. 
He had been ill and unable to at- 
tend to his duties on the Bench for 
the last two months, but recently 
his health had been better, and it 
was thought that he would soon 
again be able to preside in his cir- 
cuit. 

George Craig Ludlow was the 
son of Cornelius Ludlow, whose 
father was General Benjamin Lud- 
low, of Long Hill, N. J. He was 
horn at Milford, N. J., in 1830, but 
came with his parents, at the age of 
five years, to New _ Brunswick, 
where he had since lived. He was 
eraduated from Rutgers College in 
1850, in his twentieth year, and 
soon thereafter began the study of 
law in the office of W. H. Leupp, in 
this city, and afterward in the office 
of Robert Van Arsdale, of Newark. 
He was admitted as an attorney in 
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1853, and immediately took up the 
practice of nis profession in this 
city. He was at various times 
counsel for the City of New Bruns- 
wick and for private corporations. 
He served as a member of the 
soard of Freeholders of Middlesex 
county and as president of the 
Board of Education of New Bruns- 
wick. He was a trustee of the 
First Presbyterian Church, of this 
city. He was elected State Sen- 


_ator from this county in 1876 and 





in 1878 was president of the Sen- 
ate. He was elected Governor of 
New Jersey in 1880 on the Demo- 
cratic ticket. He was a member of 
the Constitutional Commission in 
L894, and was appointed a justice 
of the Supreme court on June 13, 
1895, for a term of seven years, 
succeeding Justice Alfred Reed, 
now Vice Chancellor. 

The funeral was held at New 
Brunswick, December 21, and was 
largely attended by public officials 
and well-known lawyers from all 
parts of New Jersey. The honorary 
pallbearers were Governor Foster 
M. Voorhees, ex-Governors Wil- 
liam Newell and George T. Werts, 


| Chancellor Wiiliam J. Magie, Chief 
| Justice David A. Depue and Asso- 


/ciate Justices Jonathan Dixon, 
_Charles G. Garrison, William S. 
Gummere, Gilbert Collins and 
Abram Q. Garretson. The ser- 


_ Jacob 


vices were held at the First Pres- 
byterian Church, where an address 
was delivered by the Rev. Dr 
Cooper, vice-president . of 


Rutgers College and a life-long 


_ friend of Governor Ludlow. 





Dr. 
Cooper’s eulogy referred strongly 
to the absolute integrity and hon- 
esty of the ex-Governor in the 
many exacting stations which he 
had filled. A closing prayer was 
made by Dr. Knox. ‘The trus- 
tees of the church, the trustees 
and faculty of Rutgers College, the 
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and the Grand Jury for the De- 
cember Term were present. 
burial was private. 

Some of the proceedings by the 
Association of the counties over 
whose courts the late Justice pre- 
sided will be given in our lebruary 
number. 


BOOK NOTICES. 


IN THE DAYS of Alfred the 
Great. By Eva March Tappan, 
Ph. D. Illustrated. New York: 
Lee & Shepard. Price $1.00. 


A vivid description of the life and 
times of King Alfred. Though 
written for children, it will interest 
all ages. 

Someone has called King Alfred 
the “Washington of England.” At 
twenty-two he inherited a land 
overrun by savage pirates—a rest- 
less, ignorant, defenseless land. 
The king was not safe in his palace, 
the priest in his church. There 
was little opportunity for agricul- 
ture; laws were not executed; 
schools had disappeared. King 
Alfred drove out the Danes. He 
wrote and enforced a code of laws 
which was a “combination of the 
Golden Rule, the Ten Command- 
ments, the Laws of Moses and the 
ancient laws of the land.” It is 
said he made theft so odious that 
golden bracelets might have been 
hung by the wayside and no man 
would have dared remove them. 
He established schools, founded 
the University of Oxford, wrote 
and translated many books into the 
Saxon language. 
rebuilt Winchester and made Lon- 
don a great city. More than all 
this he lived “a calm, simple, unself- 
ish, blameless life.” He is just the 
hero for our boys and girls to pat- 
tern after, and thoughtful parents 
will buy this book for their children. 


Middlesex County Bar Association | 


The | 


He built a navy, | 
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THE LAW AND PRACTICE in 
Bankruptcy under the National 
sankruptey Act of 1898, with 
Citations to the Decisions to 
Date. By William Miller Col- 
lier. Third edition, Revised and 
Annotated by James W. Eaton, 


Editor of the American Bank- 
ruptcy Reports, etc. Albany, N. 
Y.: Matthew Bender. 1900. 


Price $6.30 delivered. 

This work is a large octavo vol- 
ume of over nine hundred pages, 
well-bound and beautifully printed. 
The edition has been entirely rewrit- 
ten and made from new plates. It 
has been two years since the first 
edition of this publication, since 
which there have been so many de- 
cisions construing the law that it 
has become imperative to offer the 
Bar a new edition, giving references 
to all decisions to date. <A lawyer, 
who is practicing in the United 
States courts and handles bank- 
ruptey business, cannot do without 
this work unless he wishes to waste 
an immense amount of time in 
searching among a large number of 
other books. 

Collier on Bankruptcy has been 
recognized, ever since it appeared, 
as an authority, by the Federal 
judges, and we are especially pleas- 
ed to find that this edition also in- 
cludes the bankruptcy acts of 1800, 
1841 and 1867, and also the rules 
of practice in the United States 
Equity courts, and exemption laws 
of the various states. There are 
also lists of the United States 
courts in. the various circuits and 
districts, with the names of the 
judges and clerks and the times of 
the opening of terms. ‘There is 
also, what seems to be, a good, gen- 
eral index, although if it had been 
greatly enlarged, with numerous 
cross references, it would have 
added still more value to an in- 
valuable book. 





